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bargaining in transactions between
them as to make it necessary or appro-
priate in the public interest or for the
protection of investors or consumers
that the person be treated as an affil-
iate.

(2) Captive customers means any
wholesale or retail electric energy cus-
tomers served by a franchised public
utility under cost-based regulation.

(3) Franchised public utility means a
public utility with a franchised service
obligation under state law.

(4) Market-regulated power sales affil-
iate means any power seller affiliate
other than a franchised public utility,
including a power marketer, exempt
wholesale generator, qualifying facility
or other power seller affiliate, whose
power sales are regulated in whole or
in part on a market-rate basis.

(5) Non-utility affiliate means any af-
filiate that is not in the power sales or
transmission business, other than a
local gas distribution company or an
interstate natural gas pipeline.

(b) The provisions of this subpart
apply to all franchised public utilities
that have captive customers or that
own or provide transmission service
over jurisdictional transmission facili-
ties.

§35.44 Protections against affiliate
cross-subsidization.

(a) Restriction on affiliate sales of elec-
tric energy. No wholesale sale of electric
energy may be made between a fran-
chised public utility with captive cus-
tomers and a market-regulated power
sales affiliate without first receiving
Commission authorization for the
transaction under section 205 of the
Federal Power Act.

(b) Non-power goods or services.

(1) Unless otherwise permitted by
Commission rule or order, sales of any
non-power goods or services by a fran-
chised public utility that has captive
customers or that owns or provides
transmission service over jurisdic-
tional transmission facilities, includ-
ing sales made to or through its affili-
ated exempt wholesale generators or
qualifying facilities, to a market-regu-
lated power sales affiliate or non-util-
ity affiliate must be at the higher of
cost or market price.
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(2) Unless otherwise permitted by
Commission rule or order, and except
as permitted by paragraph (b)(3) of this
section, a franchised public utility that
has captive customers or that owns or
provides transmission service over ju-
risdictional transmission facilities,
may not purchase or receive non-power
goods and services from a market-regu-
lated power sales affiliate or a non-
utility affiliate at a price above mar-
ket.

(3) A franchised public utility that
has captive customers or that owns or
provides transmission service over ju-
risdictional transmission facilities,
may only purchase or receive non-
power goods and services from a cen-
tralized service company at cost.

PART 36—RULES CONCERNING AP-
PLICATIONS FOR TRANSMISSION
SERVICES UNDER SECTION 211
OF THE FEDERAL POWER ACT

AUTHORITY: 5 U.S.C. 551-557; 16 U.S.C. 791a—
826r; 31 U.S.C. 9701; 42 U.S.C. 7107-7352.

§36.1 Notice provisions applicable to
applications for transmission serv-
ices under section 211 of the Fed-
eral Power Act.

(a) Definitions. (1) Affected party
means each affected electric utility,
each affected State regulatory author-
ity, and each affected Federal power
marketing agency.

(2) Affected electric utility means each
electric utility that has made arrange-
ments for the sale or purchase of elec-
tric energy to be transmitted pursuant
to the particular application for trans-
mission services, and each transmit-
ting utility, as defined in section 3(23)
of the Federal Power Act, 16 U.S.C.
796(23), being requested to transmit
such electric energy.

(3) Affected State regulatory authority
means a State regulatory authority, as
defined in section 3(21) of the Federal
Power Act, 16 U.S.C. 796(21), regulating
the rates and charges of each affected
electric utility.

(4) Affected Federal power marketing
agency means a Federal power mar-
keting agency that operates in the
service area of each affected electric
utility.
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